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Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:
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Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New

Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:
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In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse
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In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OIO and Order-In-Appeal. It should also be accompanied by a .
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account. :
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more

than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA 1944 an appeal lies to :~

PITHT R FaRT T A9er WA Yob, Do Sedras gJ,crch‘crﬂqlcmaTtﬁ?ﬁ?IR’Imfﬁ‘ﬂUT ‘
%) Ry QifSeT de @i . 3. 3R, . §WH, g faedll & @ .

the spécial :bench of Custom, Excise & Service Tax Appeilate Tribunal of West Block
No.2, R.K. Puram, New Delhi-1in all matters relating to classification valuation and.
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To the west regional bench of Customs, Excise & Service T ax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in case of appeals otherthan as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be flled in quadrupllcate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated. ‘ :
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In case .of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.0. as the case may be, and the order of the adjournment
authority shall a court feg stamp of Rs.6.50 paise as prescribed under scheduled-| item
of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Servnce Tax Appellate Tribunal (Procedure) Rules, 1982.
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T B I(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994) ‘
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty. confirmed by
the Appellate Commissioner would have to be pre-deposited. It may be noted that the

- pre-deposit is a mandatory condition -for filing appeal before CESTAT. (Section 35 C (2A)
and 35 F of the Central Excnse Act, 1944, Sectlon 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and:Service Tax, “Duty demanded” shall'include:
() amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken
(iii) amount payable under Rule 6 of the Cenvat Credit Rules

svmslﬁrwa@r%wﬁaﬁaq@mm%w&mzwaum&mmmﬁamam o
-mrarasas10%Ww3ﬁt\mmmﬁmﬁaa’ra?ma:10%quﬁmm’%l >

[t ' O
In view of above, an appeal agalnst this order shall lie before the Trlbunal on pay ent Ol*’-’] O% @

of the duty demanded yvhere duty or duty and penalty are in dispute, or penalt)«t‘whe;;e penaltyv/ ’
alone is in dispute.” = ° i ” -

’ . /
- . N

~ o

wa



A
{\:

V2(STC)102/North/Appeals/2017-18

ORDER IN APPEAL

This appeal has been filed by M/s. Om Associates, 135/1, Pagi Room, Om
Residency, Nr. Sopan Saran Flat, Silver Star Char Rasta, Chandlodiya, Ahmedabad-382 480 [for
short —“appellanr] against OIO No. 19/ADC/2017/RMG dated 27.12.2017 passed by the
Additional Commissioner, CGST and Central Excise, Ahmedabad North Commissionerate [for

short ~“adjudicating authority”].

2. An investigation by DGCEI revealed that the appellant, who was engaged in
providing labour contract service in respect of construction of buildings had received income and
that though they had collected service tax, they had failed to deposit the same to the Government
exchequer. Consequent to completion of investigation, a show cause notice dated 31.5.2016,
was issued to the appellant demanding service tax of Rs. 1,77,93,330/- for the period from

1.1.2013 to 31.3.2015, along with interest. Penalties were also proposed under sections 77 and

78 of the Finance Act, 1994.

3. The aforementioned show cause notice was adjudicated vide the impugned OIO
dated 27.12.2017, wherein he confirmed the demand of Rs. 1,77,93,330/-, appropriated the
amount of Rs. 1,77,93,330/- already paid; ordered payment of interest; appropriated the amount
of Rs. 8,65,096/- paid towards interest; imposed penalty of Rs. 10,000/~ under section 77 and a
penalty of Rs. 1,77,93,330/- under section 78 of the Finance Act, 1994,

4, Aggrieved, the appellant has filed this appeal, raising the following contentions:

. that the show cause notice issued by DGCEI, clearly mentions that the appellant had paid
the service tax and interest thereon ;

. that penalty under section 78 is not applicable in their case; that penalty under section 78
is only applicable in case of any malafide intention;

. “that they would like to rely on the case of M/s. Bajaj Travels Limited, decided by the
Hon’ble Delhi High Court;

. that -they have already paid penalty of Rs. 10,000/- imposed under section 77 of the

Finance Act, 1994.

5. Personal hearing in the case was held on 22.3.2018, wherein Shri Amit Patel, CA,
appeared on behalf of the appellant and reiterated the grounds of appeal. The learned CA was
requested to submit ST-3 return wise payment in a tabular form to show the liability and date of
payment, within two days. In the additional written submission dated 22.3.2018 the appellant
has while repeating the grounds of appeal has also relied upon the case law of Adecco Flexione
Workforce Solultions Ltd [2012(26) STR (Kar)] and Pushpan Travels [2010-TIOL-123-
CESTAT-AHM]. Thereafter vide letter dated 26.3.2018, the appellant once again provided the
ST-3 wise payment, in tabular form which depicted the liability and date of payment.

6. I have gone through the facts of the case, the g1ounds of appeal and the grounds
raised durmg the course of personal hearing and the written submissions submitted on the date of

persona-Lhearmc and on 26.3.2018. I find that the appellant i is only contesting the imposition of

T~ e

x penalty under\Sectlon 78 of the Finance Act, 1994. The rest i.e. conﬁnnatlon of%rvwe tax -
“along with 1nterest and penalty imposed under section 77 of the Financ ’Act’ 1994 aI\eady)\tands '
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7. So the question to be decided in this appeal is whether the appellant is liable for

penalty under section 78 of otherwise.

8. Since facts are not being disputed, I would not like to repeat what is already
mentioned supra. However, the appellant has questioned the imposition of peﬁalty under section
78 of the Finance Act, 1994, on the grounds that there was no malafide intention. The appellant
has also provided a ST-3 return wise payment in a tabular form to show the liability and date of

payment, Viz.

Period Taxable value | Service tax along | Paid on Tax due date Return due date
with interest

January 2013 to 1,56,85,457 21,25,159 15/10/2013 31/3/2013 25/4/2013

March 2013

April 2013 to 1,51,63,106 19,68,433 16/10/2013 5/7/2013

June 2013

iy 2013 to| 14648437 18,19.475 16/10/2013 smomeis | 2R

September 2013

October 2013 to 1,70,74,550 20,71,232 17/01/2014 5/1/2014

December 2013 72,779 7/1/2016

January 2013 to 4,54,07,539 56,12,372 7/11/2014 31/3/2014 25/4/2014

March 2013

April 2013 to 1,04,46,518 14,96,648 11/5/2015 5/7/2014

June 2013

July -2013 to 1,07,98,443 15,00,554 28/5/2015 5/10/2014 141172014

September 2013 ,

October 2013 to 1,06,57,369 14,09,495 28/5/2015 5/1/2015

December 2013 '

January 2015 to 40,77,565 5,82,279 7/1/2016 31/3/2015 250412015

March 2015

Total 14,39,58,984 1,86,58,426

The investigation via summon proceeding, was initiated on 11.10.2013. After initiation of the

investigation, the appellant opted for VCES, for the period from July 2011 to December 2012.

The service tax due of Rs. 1.06 crores for the said period, was made under VCES vide two
installments on 31.12.2013 and 28.6.2014. The notice dated 31.5.2016, thérefore, covers only
the period subsequent to 31.12.2012. It is in this background, that his plea that there was no
malafide is to be seen. The above table also shows that the payments were made after a
considerable period of time. The adjudicating authority, I find has in para 21 of the impugned
0I0, clearly held that the appellant, did not file the returns with the sole intention to evade the
tax liability which they had already collected; that the appellant resorted to suppression with the
sole intent, to evade service tax. The appellant, except for stating that he has discharged thé
service tax short paid before the show cause notice along with interest has not countered the
findings of the adjudicating authority. The appellant’s past and the short payment as depicted in
the table above, shows that there was suppression, and contravention of the provisions of the

sections, rules, with an intent, to evade payment of duty. Had the DGCEI not taken up the

investigation, the nonpavment would never have seen the light of day. The appellant has not

produced/submitted anythmg, which forces me to 1ntelfere m f‘}dmgs of the adjudicating

authority, as far as unpomtlon of penalty undel Section 7;8 1s concefﬁe\dlv ?
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9. The appellant has relied upon three case laws to substantiate his plea that no

penalty is imposable on them under Section 78 of the Finance Act, 1994. I would now like to

discuss these case laws:

[a] M/s. Bajaj Travels Limited [2012 (25) S.T.R. 417 (Del.)]. The Hon’ble High Court in para 20 of the
said judgement held as follows:

20. The facts narrated above, clearly disclose, and there is no dispute about the same, that there was failure on the
part of the appellant to pay full service tax. It was argued by the learned counsel for the appellant that this provision
has no application as tax was paid though short-paid. Section 76 applies only when no tax is paid at all as it deals
with “failure to pay service tax” and not when tax is paid but short-paid. However, the defence of the appellant is
that this failure was due to reasonable cause and, therefore, Section 80 becomes applicable. A bare reading of this
provision would show that the onus Is upon the appellant to prove “reasonable cause” for this failure. The moot
question is as to whether the appellant has been able to discharge this onus? Before we advert to this issue, it is
necessary to understand the meaning which is to be assigned to expression “reasonable cause”. It would mean, in
common parlance a cause or ground which was not unreasonable. To put it otherwise, in the context of this case the
appellant has to show that there was sujficient and proper reasons which occasioned the appellant to make short
deposits of service tax than required under the provisions of the Act. If the appellant can show that the manner in
which he was making the deposits of the service tax was bona fide i.e., in good faith, it would amount to ‘reasonable
cause’. Bona fide implies in the absence of fraud or unfair dealing. The equivalent of this phrase is “honestly”. The
correct province of this phrase is, therefore, to qualify things or actions that have relation to the mind or motive of
the individual. Chambers 20th Century Dictionary defines bona fide to mean ‘in good faith : genuine’. The word
‘genuine’ means ‘natural : not spurious; real; pure; sincere’. In Law Dictionary Mozley and Whitley define bona
fide to mean ‘good faith, without fraud or deceit”. Thus the term bona fide or genuinely refers to a state of mind.

The appellant has quoted para 10, which is the petitioner’s contention in the above case. The contention
of the petitioner cannot be extracted to substantiate a plea. However, on going through para 20,
reproduced supra, it is clear that Section 80, if at all it is applicable, is only if the appellant shows a
reasonable cause. The appellant has not succeeded in demonstrating his bonafide. He has not
argued/given any plausible reason as to why the service tax collected and which was due to be deposited
to the Government was not done. Only after being pointed out through an investigation, did the appellant
come forward and deposit the same. Hence, I find that this case law is not applicable to the facts of the

present case.

[b]Adecco Flexione Workforce Solultions Lid [2012(26) STR (Kar)]. The rationale of this case would not
be applicable since [a] the notice was issued invoking extended period and therefore the benefit of Section
73(3) of the Finance Act, 1994 could not be claimed and [b] this is a case wherein the appellant deposited

the tax collected only after the same was pointed out by DGCEL

[c]Pushpan Travels [2010-TIOL-123-CESTAT-AHMJ/ [2010 (19) S.T.R. 98 (Tri. - Ahmd.)]. The

operative part of the judgement is reproduced below for ease of reference.

3. [ have considered the submissions made by both the sides. In this case appellant is the owner of a single cab and
is not a very literate person. Further, as soon as it was pointed out he has paid the tax. This shows that there was no

intention to evade. tax. Taking into account the fact that appellant is an owner of a single vehicle and is an
individual, I consider this to be a fit case for application of provisions of Section 80 of Finance Act, 1994 and set
asije the penalties imposed. Accordingly, penalties imposed under various Sections of Finance Act, 1994 are set
aside. : : -

The facts being different, the citation is net applicable to the appella'nt"s' case.
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11. The appeal filed by the appellant stands disposed of in above terms. hr((\'
}Tﬂgﬁ /
(3HT )
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Date ], .3.2018
Attested
)~
(Vinod Lukose)
Superintendent (Appeal),
Central Tax,
Ahmedabad.
By RPAD.
To,

M/s. Om Associates,

135/1, Pagi Room, Om Residency,
Nr. Sopan Saran Flat,

Silver Star Char Rasta,
Chandlodiya, Ahmedabad-382 480

Copy to:-

The Chief Commissioner, Central Tax, Ahmedabad Zone .

The Commissioner, Central Tax, Ahmedabad North.

The Deputy/Assistant Commissioner, Central Tax, Division-VII, Ahmedabad North.
The Assistant Commissioner, System, Central Tax, Ahmedabad North.

\/Guard File.
P.A.
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