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Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

3lffif mffl nrgrtarur 3rdaca :
Revision application to Government of India:

0
c1) (cp) (@ j4hr 5ear gra 3#f1fez1a 1994 Rt er 3raa #flt aaw mt#cit h mt cR' ~ '1.lRf
cn1" N-'1.TRf m- Q"~~ m- .3t=rm,~fl;TUJ"~~~. Wffif mffl , fcm "Jf~, "TT-,f.fcf

fctm;rr, alt #ifs, #tar tu »aa,vi mi,a fee#t-110001 en)- cfTI" ~~ I

A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(ii) "lffu: -a:rrc>r R z # ma ii sra ztfe arq f@a# cira znr 3rear 4rqra <R" m ~
siear au israr iizrsa mt ii, zn fn# aisrar zr 2isr ii a a f@hit mart
<R" m ~~ i!t m m cfTI" iffcnm m~ ~ m I

In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse
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(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

3m \:lcllli:;'1 cB7" "\:l"~~ cB" 'T™ a fg sit suet kfe mrr #t n{ a oil ha arr?gr ut za
tTRT vi fm # garf ngaa, srf) cB" mxr 1l1f«r at arr u zu aafar rf@,Ru (i.2) 1998
tTRT 109 IDxT~- fcnq Tfq "ITT I

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed· by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

(1) at snlaa yea (sr@a) Rural, 2001 cB" ~ 9 cB" 3@1TTI" FclP!l°4tSc ~ ~ ~-8 if at ufit
j, hf an?i sf arrh fe#a #Ff '1ffi sfl pc-3mgr vi rfa srr st c'J-c'J
,Raif a arr fr 34a fan utar afg1 UTr lar <. qI yg4ff siafa ar 36-z
ReiffRa l a grar # qr # "ffi[f €lr-6 arr at IR ft st#t aft

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a 0
copy ofTR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) RfclG-JrJ ~. * "ffi[f "Gi6T ~ ~ -qcJ) cTJruf m <:rr ~ q51=f m -w m 2001-m~
cBl" "G-JW am "Gl6T~~ -qcJJ cTJrur xf \TllTcIT "ITT "ITT 1 ooo /- cBl" ffi~ cBl" "GiW I

The revision application shall be accompanied by a fee of Hs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

#tar zyc, tr qra yca ga hara srfi4tr =nrnf@auT a ,R 3rat-­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) 4ht 6ql<a ca 3rf@,fz, 1944 cBl" tTRT 35-~/35-~ cB" 3@1TTl" :­

Under Sectio'n 358/ 35E of CEA, 1944 an appeal lies to :-

(a) afiau ce1ia a if@r ftmm #tr yca,hr sn«a zyca viaa ar4)4la nrznf@rau
al fasts ff8ate ita i. 3, 3ITT, *• ~I ~~ cpl" -crcf •

(a) the specialqench of Custom, Excise & Service Tax Appellate Tribunal of West Block
No.2, R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.

(xsr) \:l@fclRslct qRmc; 2 (1) cl) if~·~ cB" m qfi- 3ft, 3rftt # mm # vhr zyca, ha
8gr«a yca y hara ar@la)rmrn@raswr (Rrec) at 4fa &ftr 4far, rsnarar sit-2o, q
#)ea lRa qru, #aftu, 31rq14Id--380016.

(b) To the west: regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in case of appeals otherthan as mentioned in para-2(i) (a) above.

(2) ~ \:lcllli:;'1 ~ (aTlflc;r) PlllJ.Jlclcil, 2001 cBl" tTRT 6 cB" 3@1TTI" ~ ~.-q-3 if mffi "fcnq ~
a4)ft1 -zmrznf@raj. al r{ srfla fag 3r@la Fcnq ·g 3nag at ar uRiRe ui sun ggc

·:---qfi-''l=frT~---~ cB7" 1=JPf sit aura Tar v#fir w; s Gara zur Ura a t cffii ~ 10~~~
}!~~· · "ITT1ft 1 'G'fITT~ ~ qfi- wr, "UffGi' qfi- wr 3TT'< «ran raet 6$g,32,$acfcff"~m
••'uy sooo/\ s)r vs# ft1.sarinr zycans # mi, ans #6l ir sit ·.3rnsf 9@y.o
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afa a grz # sq # iir #l ur?ht zrgr Ur en k fas4h 1fa r4a eta a a #k
~"cbT 'ITT "GJ"ITT 8arr znrzn@raw #t fa fer ?j

The appeal to the Appellate Tribunal shall be fiied in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Hs.10,000/- where amount of duty/ penalty/ demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated. ·

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

0

0

(4)

(5)

(6)

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

gait if@rmai ant Riaitaa fit at sit ft am ma[fa fan urar & itwt yc,
tr sari zgea gi hara 3r4l4tr nrznrf@rar (ar4ff@f@) fr, 182 # [fer &1

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Servic~~Tax Appellate Tribunal (Procedure) Rules, 1982.

«flt z[ea, #tu 3gr<a zgea vi hara 3rfl4ta nrzanf@raw (Rrec), cfi >ITTl ~ cfi ~ if
a4carzia(Demand)a is (Penalty) T 10% qasir aar 3#Garik 1rif, 31f@raarqa5# 1o #ls
~ t !(Section 35 F of the Central. Excise Act,. 1944, Section 83 & Section 86 of the Finance Act,
1994)

ac4tr3ra3itearah3iraia, anf@ pita "acrRtaia"Duty Demanded) ­
-=>

(i) (Section) is mp hazafifRr «if@r;
(ii) faznrarr rdzez#r afar;
(iii) crlz 2e feral 2#fr 6 h a<r er if@r.

> zrgrasar'fr3rt'szt raamft ram ii, ar4tr' rRaara afz rasram femarr&." . . " .:, "
For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty. confirmed by
the Appellate Commissioner would have to be pre,-deposited. It may be noted that the

· pre-,deposit is a mandatory condition for filing appeal before CESTAT. {Section 35 c (2A)
and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994) .

Under Central Excise and 'Service Tax, "Duty demanded" shall include:
(i) amount determined .under Section 11 D; ·
(ii) amount of erroneous Ce_nvat Credit taken; ·
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

errref ,zr3r #rwar srta nfarr #r er ni arcs srrar «r«a zr <vsRafe,fikrR"<'"' "- .:, .:, -· .,_·. c, j
mu yen # 1ograter r sl'st #a eveaeaa vs # 10% mrar s #n,at..S;%

I · • . ij t:' :-( · ,,} n :.-
In view of above, an appeal against this order shall lie before the Tribunal onPaymentgf10% '£
of the duty demanded where duty or duty and penalty are mn dispute, or penaltyyg@@Daly%
alone is in dispute:" -··/ ;

- i::i - ,--_.;,__--.
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ORDER IN APPEAL

This appeal has been filed by Mis. Om Associates, 135/1, Pagi Room, Om f

Residency, Nr. Sopan Saran Flat, Silver Star Char Rasta, Chandlodiya, Ahmedabad-382 480 [for

short --"appellant] against OIO No. 19/ADC/2017/RMG dated 27.12.2017 passed by the

Additional Commissioner, CGST and Central Excise, Ahmedabad North Commissionerate [for

short -"adjudicating authority].

2. An investigation by DGCEI revealed that the appellant, who was engaged in

providing labour contract service in respect of construction ofbuildings had received income and

that though they had collected service tax, they had failed to deposit the same to the Government

exchequer. Consequent to completion of investigation, a show cause notice dated 31.5.2016,

was issued to the appellant demanding service tax of Rs. 1,77,93,330/- for the period from

1.1.2013 to 31.3.2015, along with interest. Penalties were also proposed under sections 77 and

78 of the Finance Act, 1994.

3. The aforementioned show cause notice was adjudicated vide the impugned OIO

elated 27.12.2017, wherein he confirmed the demand of Rs. 1,77,93,330/-, appropriated the

amount of Rs. 1,77,93,330/- already paid; ordered payment of interest; appropriated the amount

of Rs. 8,65,096/- paid towards interest; imposed penalty of Rs. 10,000/- under section 77 and a

penalty ofRs. 1,77,93,330/- under section 78 of the Finance Act, 1994.

4.

6.

•

•
•

•

Aggrieved, the appellant has filed this appeal, raising the following contentions:

that the show cause notice issued by DGCEI, clearly mentions that the appellant had paid
the service tax and interest thereon ;
that penalty under section 78 is not applicable in their case; that penalty under section 78
is only applicable in case of any malafide intention;
that they would like to rely on the case of Mis. Bajaj Travels Limited, decided by the
Hon'ble Delhi High Court;
that they have already paid penalty of Rs. 10,000/- imposed under section 77 of the
Finance Act, 1994.

I have gone through the facts ofthe case, the grounds of appeal and the grounds

05. Personal hearing in the case was held on 22.3.2018, wherein Shri Amit Patel, CA,

appeared on behalf of the appellant and reiterated the grounds of appeal. The learned CA was

requested to submit ST-3 return wise payment in a tabular form to show the liability and date of

payment, within two days. In the additional written submission dated 22.3.2018 the appellant

has while repeating the grounds of appeal has also relied upon the case law of Adecco Flexione

Workforce Solultions Ltd [2012(26) STR (Kar)] and Pushpan Travels [2010-TIOL-123­

CESTAT-AHM]. Thereafter vide letter dated 26.3.2018, the appellant once again provided the

ST-3 wise payment, in tabular form which depicted the liability and date ofpayment.

raised during the course of personal hearing and the written submissions submitted on the date of

personal-hearing and on 26.3.2018. I find that the appellant is only contestingthe imposition of

/$ penalty undeisection 78 of he Finance Act, 1994. The rest i.e. cop5i6nationofsys ta

[ "along with interest and penalty imposed under section 77 ofde Fae.ct1994}&bands

"")paid/deposited to the Govermet. \f? · jj#
\." 't'. .,.. .... :-t'6& s7? «u•a° •/
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7. So the question to be decided in this appeal is whether the appellant is liable for

penalty under section 78 of otherwise.

8. Since facts are not being disputed, I would not like to repeat what is already

Period Taxable value Service tax along Paid on Tax due date Return due date
with interest

January 2013 to 1,56,85,457 21,25,159 15/10/2013 31/3/2013 25/4/2013

March2013
April 2013 to 1,51,63,106 19,68,433 16/10/2013 5/7/2013

June 2013 25/1/2013
July 2013 to 1,46,48,437 18,19,475 16/10/2013 5/10/2013

September 2013
October 2013 to 1,70,74,550 20,71,232 17/01/2014 5/1/2014

December 2013 72,779 7/1/2016 25/4/2014
January 2013 to 4,54,07,539 56,12,372 7/11/2014 31/3/2014

March 2013
April 2013 to 1,04,46,518 14,96,648 11/5/2015 5/7/2014

June 2013 14/11/2014
July 2013 to 1,07,98,443 15,00,554 28/5/2015 5/10/2014

September 2013
October 2013 to 1,06,57,369 14,09,495 28/5/2015 5/1/2015

December 2013 25/4/2015
January 2015 to 40,77,565 5,82,279 7/1/2016 31/3/2015

March 2015
Total 14,39,58,984 1,86,58,426

mentioned supra. However, the appellant has questioned the imposition of penalty under section

78 of the Finance Act, 1994, on the grounds that there was no malafide intention. The appellant

has also provided a ST-3 return wise payment in a tabular form to show the liability and date of

payment, viz.

0

The investigation via summon proceeding, was initiated on 11.10.2013. After initiation of the

investigation, the appellant opted for VCES, for the period from July 2011 to December 2012.

The service tax due of Rs. 1.06 crores for the said period, was made under VCES vide two

0 installments on 31.12.2013 and 28.6.2014. The notice dated 31.5.2016, therefore, covers only

the period subsequent to 31.12.2012. It is in this background, that his plea that there was no

malafide is to be seen. The above table also shows that the payments were made after a

considerable period of time. The adjudicating authority, I find has in para 21 of the impugned

010, clearly held that the appellant, did not file the returns with the sole intention to evade the

tax liability which they had already collected; that the appellant resorted to suppression with the

sole intent, to evade service tax. The appellant, except for stating that he has discharged the

service tax short paid before the show cause notice along with interest has not countered the

findings of the adjudicating authority. The appellant's past and the short payment as depicted in

the table above, shows that there was suppression, and contravention of the provisions of the

sections, rules, with an intent, to evade payment of duty. Had the DGCEI not taken up the

investigation, the nonpayment would never have seen the light of day. The appellant has not

produced/submitted anything, which forces me to intenter44#Rags of the adjudicating

authority, as far as imp?sition ofpenalty under Section 1,(jsleo~;;~;~t-:"
l ., ~-~Ac I 2.
\
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The appellant has relied upon three case laws to substantiate his plea that no

penalty is imposable on them under Section 78 of the Finance Act, 1994. I would now like to

discuss these case laws:

[a] Mis. Bajaj Travels Limited [2012 (25) S.T.R. 417 (Del.)]. The Hon'ble High Court in para 20 of the
said judgement held as follows:

20. Thefacts narrated above, clearly disclose, and there is no dispute about the same, that there wasfailure on the
part ofthe appellant to payfill! service tax. It was argued by the learned counselfor the appellant that this provision
has no application as tax was paid though short-paid. Section 76 applies only when no tax is paid at all as it deals
with "failure to pay service tax" and not when tax is paid but short-paid However, the defence of the appellant is
that thisfailure was due to reasonable cause and, therefore, Section 80 becomes applicable. A bare reading of this
provision would show that the onus is upon the appellant to prove "reasonable cause"for this failure. The moot
question is as to whether the appellant has been able to discharge this onus? Before we advert to this issue, it is
necessary to understand the meaning which is to be assigned to expression "reasonable cause". It would mean, in
commonparlance a cause or ground which was not unreasonable. To put it otherwise, in the context of this case the
appellant has to show that there was sufficient and proper reasons which occasioned the appellant to make short
deposits of service tax than required under the provisions of the Act. If the appellant can show that the manner in
which he was making the deposits of the service tax was bonafide i.e., in goodfaith, it would amount to 'reasonable
cause'. Bonafide implies in the absence offraud or unfair dealing. The equivalent of this phrase is "honestly". The
correct province of this phrase is, therefore, to qualify things or actions that have relation to the mind or motive of
the individual. Chambers 20th Century Dictionary defines bona fide to mean 'in goodfaith : genuine'. The word
'genuine' means 'natural : not spurious; real; pure; sincere'. In Law Dictionary Mozley and Whitley define bona
fide to mean 'goodfaith, withoutfraud or deceit'. Thus the term bonafide or genuinely refers to a state ofmind.

The appellant has quoted para 10, which is the petitioner's contention in the above case. The contention

of the petitioner cannot be extracted to substantiate a plea. However, on going through para 20,

reproduced supra, it is clear that Section 80, if at all it is applicable, is only if the appellant shows a

reasonable cause. The appellant has not succeeded in demonstrating his bonafide. He has not

argued/given any plausible reason as to why the service tax collected and which was due to be deposited

to the Government was not done. Only after being pointed out through an investigation, did the appellant

come forward and deposit the same. Hence, I find that this case law is not applicable to the facts of the

present case.

[b]Adecco Flexione Workforce Solultions Ltd [201226) STR (Kar)]. The rationale of this case would not

be applicable since [a] the notice was issued invoking extended period and therefore the benefit of Section

73(3) of the Finance Act, 1994 could not be claimed and [b] this is a case wherein the appellant deposited

the tax collected only after the same was pointed out by DGCEI.

[c]Pushpan Travels [2010-TIOL-123-CESTAT-AHM]/ [2010 (19) S.T.R. 98 (Tri. - Ahmd.)]. The

operative part of the judgement is reproduced below for ease of reference.

3. I have considered the submissions made by both the sides. In this case appellant is the owner ofa single cab and
is not a very literateperson. Further, as soon as it was pointed out he has paid the tax. This shows that there was no
intention to evade tax. Taking into account the fact that appellant is an owner of a single vehicle and is an
individual, I consider this to be afit casefor application ofprovisions ofSection 80 ofFinance Act, 1994 and set
aside the penalties imposed Accordingly, penalties imposed under various Sections of Finance Act, 1994 are set
aside.

The facts being different, the citation is not applicable to the appellant's case.

0

10.

rejected.
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3 41raff zarra fr a& 3r4 mr fr 3q)a a{ta a f@#zur Gaar &t
The appeal filed by the appellant stands disposed of in above terms. $."(3ar gi4)

31121FT (3r4lea)
.:>

Date 4 .3.2018

Attested

h}-
(Vinod Lukose)
Superintendent (Appeal),
Central Tax,
Ahmedabad.

ByRPAD.

To,
Mis. Om Associates,
135/1, Pagi Room, Om Residency,
Nr. Sopan Saran Flat,
Silver Star Char Rasta,
Chandlodiya, Ahmedabad-382 480

Copy to:-

1. The Chief Commissioner, Central Tax, Ahmedabad Zone .
2. The Commissioner, Central Tax, Ahmedabad North.
3. The Deputy/Assistant Commissioner, Central Tax, Division-VII, Ahmedabad North.
4. The Assistant Commissioner, System, Central Tax, Ahmedabad North.
~uardFile.

6. P.A.
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